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August 16,2010

Re:  Eurocan Pulp & Paper Cémpany ~and' Communications, Energy
and Paperworkers Union:of Canada, Local Union Nos, 298 and
1127 (Severance Pay/Layoff Grievance)

(Section 99 - Case Na. 60614:'10T)

" Enclosed is a copy of the Board's declsion (BCLRB No. B136/2010) rendered if connactlon

with the above-noted matter
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BGLRB No. B136/2010

BRITISH COLUMBIA LABOUR RELATIONS BOARD

'EURCCANPULP & PAPER €O~~~ "
(:the="Employe|*')
-and-
' COMMUNICATIONS, ENERGY AND PAPERWORKERS

. UNION OF CANADA, LOCAL UNION NOS. 298 AND 1127

j_ (thé "Unions") |

" PANEL:"  Phllip Topallan, Vice:Chalr *

APPEARANGCES: . Donald J. Jordan, Q.C., for the Employer
’ - . Daniel J. Rogers, for the Unigins -

CASENO... ° 60614
DATE OF DECISION: . August 16, 2010
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2. BCLRB No. B136/2010

| DEQ]SION OF THE BOARD -

S NATURE OF THE APPLICATION

The Employer applles under Section 99(1)(b) of thé Labour Relations Code (the
" "Code") for feview of an arbitration award dated March 15, 2010 (Ministry No. A-034/10)
. (the, "Award“) of Arbitrator: Nicholas :Glass (the- “Arbitrator), The- Employer alleges the
© . Award Is inconsistent with the prmolples expressed or |mplted in the Code.

. THE AWARD

The Award dealt with a gnevance regardlng hine grlevors (the "Grtevors") each
of whom sought to continue their employment with the’ Employer after having given
 notice of their intention to resign from their employment at future -dates.  All of the
' Grievors withdrew their notices of res:gnation before resigning and stated they wished
- . to continue in employment. The reason; théy withdrew their resignation notices was that
.. the Employer announced. that the mill where they worked would. be closing and they

“wished to be eligible for severance payments under the parties Collective Agreement

The Employer refused to let the Grievors “withdraw thelr resignafions. The Untons o
< . grieved alieglng unjust dismissal of the Grievors..

At the heanng, counsel provided the Arbltrator WIth an agreed statement of faots
The Arbitrator also heard vrva voce ewdence :

The agreed statément of facts is set out in. the Award. - In short e;ght of the nine
Grievors applied for Transition. Assistance Program funding ("TAP fundtng") as’ part of
the Province's Community: Transitions Program/Transition Assistance Program | (the
+ "Program"). Under the Program successful apphcants could: recsive up to $35,000
. (depending on their age and the humber of yéars they were employed in the forestry

sector) by electing to resign/retire from their’currént forestry sector job'and not returnfo ~ ™%~ ©°

- - work for the same employer, on the saiie site, or for an affiliated company for at 1&ast
18 months. The Program's final application period.ended on August 31,.2009 and for
. most applicants the date for resignation or rettrement must have been on or before
" October 31,2009, with certaln exceptlons .

All of the Grievors applled for early retirement pension benefité under the Pulp
and Paper Industry Pension Plan. As part of their applicatton for-pension benefits, they

. signed a declaratlon oert[fymg they mtended to ten'ninate thelr employment in the pulp - N
* - and paper industry as of a certain date. :

All of the Grievors except one spoke with repreeentatwee in the Employer's

| . Human Resources department (Jody Cook, Heather Weunsche, and/or Patricia

Urbanowski) regardmg the TAP funding and their.pension appheatlons “They were told
by these representatives that they could ‘change their minds about retiring right up: until

they cashed their first pension,cheque. Cook also told several'of the Grievors that her = .
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- analysis—none of the authorities acknowledged the distinction betwéen a notice of
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father had signed the. pensmn forms but then changed his mind about retwement and_._ )

came back to work.

On October 28, 2009, the: ‘Employér announced that it would be permanently

closing the mill on February 17, 2010. This triggered Article 23 of the Collective

Agreement, the severance pay aricle. The amount of severance pay the Grievors

. . would be eligible to receive under this article ranged from: $46,764.52 to $101,172.00

* When the mill closure was announced, none. of the Grievors had ¢commenced their .

i retirement. Each of the Grievors contacted the Employer to advise that they wished to
. . revoke their resignation and return to work. In each case,: the Employer refused to Iet

them withdraw their resignation.

‘Doug Peterson the Employee Relatlons Manager testified for the Employer
Among other things, he confirmed that-the Employer was aware that Cook, Weunsche,

~and Urbanowski had told the Gnevors they were free -to ‘change their minds about . b

retiring before their actual retirément date. He also confirmed that other employees had

. been permitted to change their minds about retirement in the past. He confirmed that

others would- have filled out similar forms and made similar declarations as done by the
Grievors. He also confirmed that around the time of the mill closure announcement and

over the next few days, the Employer heard that each of the nlne Grievors wished to -

. revoke their resignationis. * Of cross-examination, Peterson agreed that as shutting
- down a millis a big job and it is necessary to take thorough steps to avoid damage to
the mill, it was a busy time and that if the Gnevors had come back, the Employer could

have found work for them to do.

The Unions argued that an- expressuon of an.intention to retire at a specified time

.~ in the future does not by itself operate to ‘sever the employmerit refationship and an

employee is free, in most circumstances, to retract that notice of intention before the

. specified date. The Unions argued the Employers canisent Is not required to revoke e
. that expressioh of [ftention and remaln an employee with rights’ and protections under ~ = "

the Collectlve Ag reement

. The Employer “argued- that arbltral authonty holds that. onée & notice of - o
. resignation-has been. given,’ effective at a later date, such ‘nofice ‘cannot be revokad
without the permission or consent of the Employer. The nitice operates as a’
. . resignation regardless of the date it is effective, and the employee loses the protection
. . of the Collective Agreement. - As such, the Employer argued, the Arbitrator has -no

jurisdiction to provide a rémedy for, Ahé employee The Employer arguiéd this authortty" T

. . should be preferred.as it is geared to the context of a collectlve bargammg environment.

After reviewing the authontres cited by the Employer and the Unions, the’

Arbitrator found the arbitral authorities relied on by the Employer contained a faulty

intent to resign, and the carrymg out or glvmg effect to that intent by severance ‘of the

" employment relationship:
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Where a notice of intent to resign on a future date is delivered,
there is obviously intent to sever the employment relationship, The
notice s unambrguous evidence of that intent. But the authorltles
are unanimous  that pure intent is not enough to sever the
relationship. There must be something ‘more, oftei found in’
subsequent conduct which dstablishes that’ the intent has been
brought to fruition and the severance has occurred

In the case of a notice of mtent to restgn oh a. future date, the
momeht of fruition, the severance gévent, is spelled out and defined:
[t s to be the passing of the date set olt i the notice. There is no
need to search. for objective conduct and spend time reviewing and .
analyzing ambrguous facts. The job is done’ by the author and
" provider of the notice. The fajlure to acknowledge this is the
consistent and fatal flaw in these thrée decisions rfelied on by Mr.
Jordan, The retraction in‘each case occurs whiile the grievor Is still
‘an employee, so'the rationale for afbitrators fo i |gnore the retraction R
and refuse any relief disappears (Award, p 29) : : o

12 The Arbitrator also noted there can be differences between the common law and

- drbitral jurisprudence, but found those -differences were able to be reconciled: in’ this
case:

While there are sometimes variations and occasionally
coniradictions between the common law’ related to employment and .
the law of employment under a collactive hargainlng regime, there
is nothing in the authorities | have beén feférreéd to ‘which milltates
against reconcriing these two branches of the law, when it comes to
the point under consideration heré.  The observattons of Mr. Justice - -
" Hutcheon, a distinguished labour lawyer in s day, carry the ‘welght
of a superlor court or tribunal, cértainly superior to this-one. . Orice
the error in the arbitration cases is identified and acknowledged
there is no sound pnnciple of collective bargaining law. which
stands in the way of applying the reasoning of the ‘Court of Appeal
‘In Tolman to an arbrtration on the point under the Labour Relstions -
Code of BC.

To address the two'possible |nstances referred to in Tolmah when :
a retraction might not be effective; There was -as. T have found, no’
detriment to the employer of the kind to ground an estoppel by’
reason of the grievors' expressed intent to resign, and no argument
was made or could have been 'made “that -tHere” was some

. overarching contractual obligetion ‘of the kind suggested in Tolman
to proceed with ending their employment on the dates set out in
theijr notices (Award PP. 29—30)

13?7- : As a resuli, the Arbitrator concluded the Grievors' retractlon of their notices of )
intent to resngn were effective in each case and allowed the grievances. -
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The Employer argues the Arbitrator errad in relying o the common law approach

set out In the British Columbia Court of Appeal decision in Tolman v. Gearmatic Co.,
[1986] B.C.J. No. 481 (C.A) ("Tolman®). Specifically, the Employer . argues the -

; . Arbitrator failed to recognize the fundamental diffsrences. between his remedial authority

i . under the Code, which is. fettered by: the requirement-to find a breach of a collective

15

16

v

. agreement, and that of a superior court judge in-a wrongful dismissal trial,

The Employer argues the Arbitrator ignered the-fact that his remedial authority

- _under the Gede Is contingent upon hjs finding a breach of tfie Collective Agreement. As.
- .the Arbitrator did not find a breach of the Colléctive Agreement, the Employer says the = ="
. Arbitrator lacked the remedial authority to overturn the Employer's décision to refuse to .
-aliow the Grievors to revoke their resignations. As such, the Employer argues the

- - Award cannot stand. ' : : : '

The Unions drgue the Board' should not intérfere with the Award. The Unions . -
. .say the Arbifrator made a _genuine effort to interpret the. Collective Agreement; the "
. Award is not inconsistent with the principles of the Code; and the Award contains a '

reasoned analysis, o :

With fespect to the Employer's argimeént thé Arbitratdr ignored the fact that his
remedial authority is contingerit on finding a breach'of the Collective Agreement, the
Unions say the Arbitrator considered ali the arbitration cases cited by both parties and
applied principles of arbitral jurisprudence with'respect to. resignations. In particular; the

' Arbitrator applied the afbitral principle that an employee must do sémething to carry his

- conclusion regarding what aimounts o ‘tie “scriethinig “more™ "then’ somé " other
“arbitrators. As there i$ no definition or assistance in thé Colléctive Agreément as to

g

18
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. ‘resolutlon to leave his employment ifto effect. The Unions say the Atbitrator did'notact -
' in a manner inconsistent with the principlés expressed or implied in the Code by

adopting the principles in To/man. What the Arbitrator did 'was come to a different

what amounts to g resignation, he had to determine this based on the common law and
arbitral principles. - ' : o

With respect to the’ Employér'g -argument that there .was no ‘breach of the

‘Collective ‘Agreement, the Unions sdy the Arbitrator foiifd'tHé Employer breached the = =

Collective Agreement by finding the Employer-terminated the employees without just
cause by refusing to allow them to revoke their notices-of resignation.

In reply, the Employer argues there is rio arbitral éup'port'fo'r the proposition that if
an employee purports to revoke their resignation’ prior 16 its 'date of implementation thei -
there cannot have been an "objective" element to the resighation. The Employer says -

" the subsequent acts of applying for pensions or other programs which dre predicatsd "

upon resignation are examples of objective follow through.

The Employer also argues it was a breach of the principles expressed or implied
in the Code for the Arbitrator to hold that he was bound by the British Columbia Court of




21
.+ termination without "just cause", the'Employer says that basis is not found in the Award.

. arbitrators' decisions: Simon Fraser University, BCLRB No."16/76, [1976] 2 Canadiah .-
~ LRBR 54. The Board's review is limited to deciding whether a party was denied a fair
- hearing or the award is inconsistent with the pnnclples expressed or implied in the

1N
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: Appeal deoisron in Tolman The Employer says the Arbltrator olght 1o have foilowed' SRR
. the arbitral jurisprudence from a collectwe agreement envrronment -

Frnal[y, with respect to the Umons argument that-the Arbltrator found there was a

In any event, the Employer ‘argués thaf based on fHe’ arbltral Jurlsprudence the act of

. resignation was complete long before its final effective date. "All of the employees had
evidenced a clear subjectivé mtentlep to re3|gn and had followed that up wuth objectlve o

acts implementing the resrgnatlon

V. .. ANALYSIS AND DECISION |

Section 99 of the Code, does not provrde a full-ﬂedged avenue of appeal from

Code. In this case, the Employer says the Award was mconsistent with the pnnciples -

. expressed or implied in the Code..

The Employer argues the Arbltrator erred in igrioring the fact that his retedial’ ]
authority was contingént upon a finding ‘that the Employer bresched the Collective

¥ Agreement. The Employer points to, several authorities,” including the' decision in

Canada Post Corp. and Ceanadian Union of Postal Workers (Doleri Grievance), Ministry
No. C-070/96, 59 L.A.C. (4th) 71 (Munroe) (and the casés cited therein) for the

proposmon that the Employer's refusal to allow the Gnevors to revoke thelr remgnatrons

| _is not'a contravention of the: Col!ectlve Agreement. -

247

| am not persuaded by thls argument. The Arbitrator was deallng with grievances

" alleging "unjust dismissal of the' grievors™ (Award, p. 2)." The grievances relate to the

refusal by the Employer to continueto empléy the Grievors, who were employed by the

. Employer at the time they sought to revoke their resrgnatlons As well, at p. 28 the :

. dispute arising under the Collectwe Agreement and had the ‘authority to embark on the'l

" " Arbltrator noted that until the employment relatlonshlp is severed:

.the employee remains an. employee with rlghts under the
collective agreement. This includes the right to bé dismissed only .
.with just cause. Just cause does hot inglude: ignoring ‘an
employee's declared mtent and desire to remain in employment on
the mlstaken basm that they have already resigned...

i do not accept the. Employers argument I flnd the Arbitrator was’ dealmg with a

_ analysis he did.

2

Moreover, | find the critical questlon the Arbltrator was asking was whether the
resignations were effective. He found, based on the facts of this case, the Gnevors had

. not fulfilled the objective réquirement to effect their resrgnations
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in frndmg that the remgnattons were not effective, the Arbltrator oons;dered the o
| specific facts 'in this “casé—~inciuding ’ the. fact that the Griévors were told by 7 ‘

representatives of the Employer.that they could withdraw.their resignations at any tinie:

.prior fo recelving their first pension chequie; that the date they.had indicated they would ™~

" be resigning had not yet passed; that there was no detriment to the Employer of the

28 -

29° -

307

- ..kind to ground an estoppel by reason. of the ‘Grievors' expressed intent o resign; and
. that there was no argument that there was d contracttial ohhgatlon to proceed with o

endlng their employment on -the dates eet out in their notlces

In arrlvlng at his conolusmn the Arbltrator consldered the case authorities cited |
to him by both parties and the facts before him.. The Arbitrator found the authority relied

- upon by the Employer to be dietmgu:shable For éxample, in some of the cases relied
~upon by the Employer, the grievors had'already left their employ and sought to retuinto " ©
. work. In those cases, each of which tutned on their own fagts, the resignations were ;7

found to be effective and. the employer was not in breach of the collect:ve agreement for
refusing to take back individuals who had already reSIgned In this case, the Grievors
continued to be employees of the Employer when' they sought to revoke their
resugnetlons

: . Ultimately, in finding the Grievore remgnatrone were ‘not effective, the Arbrtrator_ :, s
preferred the reasoning of the British Columbia Court of Appeal in Tolman, whlch held in

part:

..there may be clrcumstances which lead to the legal conclusion
that an employee and.an employer:have agreed that the contract of -
‘employnient will end 6n a; parflcular date or with'the happening of a _
‘particular event. ' There may ‘alsa be dlreumstances which lead to
the legal conclusion that an employee is estopped from assertlng
his riglit to change his mind aftsr he had ariridunced the date of his o
retirement. Neither set of circimstances is present in this case.

‘Unless the employer acted to its defriment on the expressing of
intention to resngn the plaintiff remained free to change his mind. .
_ . (Tolman, paras. 13- 14)

The Arbrtrator found in the crrcumetances of thrs case, the Grlevors were not

estopped from asserting their right to change their minds regarding their resighations. * L

‘ While arguably there is authority that could have pointed him to a different result (as

3t
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" well as authority that pointed him to this result), he found that trie expressed intention to

resign on the facts of this ¢ase, was not sufficient to render the resignations effective.

© . An arbitrator i is entitled to select a Iine of jurisprudence to follow in respect of an issue.

The Employer disagrees with. the Arbitrator's choice of .approach from among the . - ._

dwerglng lings of authority.” While the Empioyer may prefer orie approach .to enother

: ~that does not provide the Board with a basis forinterfering wrth the Award.

_ In the present case, the Arbitrator clearly considered the arguments and .-
. authorities to which he was referred by the parties in arnvmg at his conclusion.
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I am also not persuaded by the Employer's argiment that the Arbatrator was - -

“wrong In following a judicial authority rather than an arbjtrai’ authonty for two reasons.

. First, | find that the principle that the act of resighation has in it a subjéctive as well as .- - *
“an Gbjective element is riot just & jiidiclal principle ‘but is also an arbitral principle, ~ 7T

Second, | find that the' Arbitrator dld not err in. looking to Judlclal authorlty and, in any

. _event, | find the Arbitrator did not rely exclusively on judlClal authority, but also turned
-+ his'mind to relevant arbitral authontles : .

. ThES case turned on its partlcular facts and | fi nd the Arbltrator applled the
relevant.case law to those facts. in' coming to the: determination . that; the ; :resignations

~_were not effective in the clrcumstances of thjs case. l.flnd the Award is not: inconSIstent

| - with the principles expressed or |mplled in the Code

35

Forthe reasohs above the Employers appllcatlon is dlsmlssed
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